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NORTON · WASSERMAN • JONES , KELLY LLC 

FRANK C. NORTON 

KENNETH W. WASSERMAN 

ROBERTS. JONES 

NORMAN R. KELLY 

ROBERT A. MARTIN 

JASON L. REED 

LAWRENCE E. NORDLING 

BRENDAN J. BURKE 

LAUREN M. BRISTOW 

LisaM. We 
308 mth St 

ene, KS 67410-2224 

RE: DownSouth Tavern 

Dear Ms. Weaver: 

Attorneys at Law 

September 26, 2007 

MAILING ADDRESS: 

P.O. Box 2388 

Salina. KS 67402-2388 

LAW OFFICES AT: 

213 S. Santa Fe 
Salina, KS 67401 

Telephone 785-827-3646 

Fax 785-827-0538 

lmb@nwjklaw.com 

I represent Scott Ostermann, a land owner adjoining your property which houses the 
DownSouth Tavern in Abilene, Kansas, and am assisting, him in this matter. If you are 
representeci'by an attorney, please forward this letter to such. 

Having spoken with the representatives of both Kansas Gas Service and Westar Energy, 
it has been determined that the meters for both services for the Down.South Tavern are placed 
outside of the utility easement granted by my client, Mr. Ostermann. Having conceded this 
point, both utilities are ready to make the disconnect of their services. 

However, as owner of the building housing the DownSouth Tavern, you are required to 
move the entry point of said services. This movement requires the employ of licensed 
professionals, and it is your responsibility to obtain and pay for the services of these 
professionals. Both meters for .Westar Energy and Kansas Gas Service would need to be 
removed from the side of your building adjacent to Mr. Ostennann's property and relocated to 
an area that does not encroach �n.�. Ostermann's property.· 

This letter is to serve as a formal demand for the removal of said meters off of Mr. 
Ostermann's property. Please respond to this request within 10 days. 
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move the electric or gas meter or to change the structure of the roof of the building, because I 

believed that an easement existed for those items. 

4. My family has o'wned the real property that is the subject of this suit for more

than the past fifty years. 

locations. 

5. The gas meter, electric meter, and the roof have always occupied their present

6. Until the Plaintiffs complained about the gas meter, electric meter, and the

roof, there had been no complaints or discussions aoout the location of those items. 

7. I, as well as my family, understood the gas meter, electric meter, and the roof

to be located on my property. 

8. I, nor the previous owners, have covered or otherwise concealed the position

of the gas meter, electric meter, or the roof. 

SUBSCRIBED AND SWORN to before me this Jq-0 day ofMay, 2008.

A. JANET EMIG
� Notary Public. State of Kansas 
My Appl. Expires 3 0 
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KENNEDY BERKLEY Y ARNEVICH 
& WILLIAMSON, CHARTERED 
I 19 West Iron A venue, ?11' Floor 
P.O. Box 2567 
Salina, Kansas 67402-2567 
(785) 825-4674 [Telephone]
(785) 825-5936 [Fax]

FILED 

2008 HAY 4 l AM 10: 29 

SLER:, OF DISTRICT COURT 
O!Cl\1!1SON COU�ITY. KANS . .1.: 

IN THE DISTRICT COURT OF DICKINSON COUNTY, KANSAS 

SCOTT L. OSTERMANN and 
CHRISTINE C. OSTERMANN, 

Plaintiffs, 

vs. 

LISA M. WEA VER,

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

Case No. 07 CV 131 

(Proceedings Pursuant to K.S.A. Chapter 60) 

MEMORANDUM BRIEF IN SUPPORT OF DEFENDANT'S

MOTION TO SET ASIDE DEFAULT JUDGMENT 

COMES NOW, Defendant, Lisa M. Weavir, and in support of her Motion to Set 

Aside Default Judgment, provides the following brief in accordance with Supreme Court Rule 

133. 

For the sake of judicial economy, Defendant incorporates by this reference, its 

Motion to Set Aside Default Judgment, as though the same were fully set forth herein. In 

addition, Defendant notes that she has supplied an affidavit, attesting to the content of the instant 

Motion and Brief. 

It is the preference of the Courts to try matters as opposed to dispose of them by 

default judgment. Sharp v. Sharp, 196 Kan. 38, Sy!.� 2 (1966). And, in order to set aside a 

default judgment, Defendant must demonstrate three elements, which are: 1) lack of prejudice to 
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Plaintiffs; 2) excusable neglect on the part of Defendant; and 3) a meritorious defense to the 

action. As demonstrated below, all three of these elements are present here. 

Plaintiffs will not be prejudiced by litigating this issue on its merits. There is no 

evidence of missing evidence or witnesses that would prejudice Plaintiffs presentation of the 

case. Further, Plaintiffs have already conducted significant pre-suit investigation and most of 

their evidence is already in place. 

Defendant is not sophisticated and does not understand the legal process. She 

inadvertently failed to respond to the Petition ang Motion for Judgment by Default, filed on March 

3, 2008, because she was under the impression that she could not be required to move the electric or 

gas meter or to change the structure of the roof of the building, because she believed that an 

easement existed for those items. Further, this motion was not filed for the purposes of delay, but 

rather to make sure that this matter ic: h .. 0�,.l ,n the merits. Defendant's actions herein constitute 

excusable neglect
'------

/ 

Also, undersigned counsel was not contacted until after the hearing was held on 

Plaintiffs' Motion for Judgment by default. Since the order of default was entered, undersignec 

counsel has been diligently researching the case, becoming familiar with the facts thereof, 

preparing the appropriate documents to set aside the judgment. 

As a meritorious defense, Defendant asserts that she has a prescriptive easement 

for the gas and electric meters and the roof. 

A prescriptive easement can be acquired by demonstrating: 1) exclusive use of 

the land to the extent the nature of the use will permit; 2) the use was continuous and 

.

uninterrupted; 3) the use was adverse an.d under a claim of right with the knowledge of the 

landowner, but without the landowner's consent; and 4) the land was used for a period of fifteen 
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years. Fiestv. Steere, 175 Kan. 1, 5-7 (1953). Defenda. ,; of the land in this case meets all 

of these requirements. A party may include her ownership as well the ownership of her 

predecessors for the purpose of establishing continuous 15 year possession and use of the land in 

question. Allingham v. Nelson, 6 Kan. App. 2d 294 (1981) 

First, as stated in her affidavit, the roof of the building, and the gas and electric 

meters have been in the same location since her family acquired the property more than fifty 

years ago. Therefore, those items addressed in the default judgment have exclusively occupied 

those positions on Plaintiffs' property since they_ were installed long ago.

Second, because the gas and electric meters and roof have been in the sarr 

position for the past fifty years, the use of the land they occupy or encroach upon has • 

continuous. There can be no serious argument to contrary. 

Third, because the building has been owned by Defendant's family for the past 

fifty years, she .is in a position to represent that n9 one prior to these Plaintiffs has ever 

complained .about the position of the meters or the roof during her family's ownership. 

Defendant and her family never attempted to conceal the position of roof or the meters. Their 

location and size have always been readily visible from Plaintiffs' property. Furthermore, 

Defendant always understood the meters to be on her property and the roof over it. In fact, it 

was not until Plaintiffs performed a boundary survey, in anticipation of litigation, was it never 

known that the electric and gas meters and the roof were not located exclusively on Defendant's 

property. Therefore, it can be determined that the use was adverse and under a claim of right 

with the knowledge of the landowner, but without the landowner's consent. 

Fourth, because Defendant and her family have ownea the property for more than 

fifty years, and the meters and roof have occupied their same positions that whole time, it is clear 
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the 15 year time period can be established as well. 

As an alternative defense, Defendant would assert title to the occupied property 

by adverse possession, which uses substantially the same elements as a prescriptive easement. 

WHEREFORE, Defendant prays that her motion be sustained and the default 

judgment herein be set aside and further proceedings be scheduled accordingly; and for such 

other and further relief as the Court deems just and equitable. 

4 

RESPECTFULLY SUBMITTED: 

Larry G. Michel, #14067 
Chris J. Kellogg, #21651 
KENNEDY BERKLEY Y ARNEVICH 
& WILLIAMSON, CHARTERED 
119 W. Iron, 7th Floor 
P.O. Box 2567 
Salina, Kansas 67402-2567 
(785) 825-4674 [Phone]
(7�5) 825-5936 [Fax]
ATTORNEYS FOR DEFENDANT
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·Jul. 10. LUUH 4:�trM Norton, Wasserman, Jones & Kelly No. 9218� P. 3, 

IN THI l>JSllUCT COURT OF DICKINSON COtJNTY, KANSAS 

v. 

LISA M. WEA VU 

) 
) 
) 
) 
) C11e N6. 01 CV 111 
) 
) --

N?BFIJl 9BPIB PF cm.,:INJIANCE 

NOW OD lhis rr.. day of July, 2001. the above>eaptioncd matter come, before the 

Court on dui joint morlon o! C01Wel co continue tbe bearbll eumntly scheduled for July 1 S, 

lDOI. _The Plalntlft's IIPPCI? by and throuaf, counlCl Lawnmco E. Nordlint of Norton, 

W� Joaca • �Ur, L.L.c. Tho Detendam appcm by ll}d throuth ooun,ol Chril 1.

Kolloggof'Keonody, Borkley, Yamovieb A Williamson. Chtd. Thert aroao othorappe&rancos. 

WHEREUPON, the Coan is adviled that the parties arc in� pr�u of MIC)tiating 

• resolution of the entire CaAe. Howevar, counsel f.or Ddcndantnccdt additional dmo todilcuu

&&.1ch potential resolutloo with Ddlsndant. Both COUJUe1 n:qucsi the haring on 

Defendant's Motion to Set Alide Dcmult Judgment oumndy set mr July 18. 1008 be 

continued IO AUCU!l 29, 2008. 

RHe i veo Time Jul. t6. 2008 4:49PM No. 9217 

JlJL-16-2008 16:62 98� f>.003 
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